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NASBP Resources



�A state statute requiring that any insurance policy 
or surety bond must be countersigned by an 
agent or producer who is RESIDENT in the state.

�The laws formerly required out-of-state agents 
and producers to get a resident agent to 
countersign any policy or bond that the out-of-
state agent/producer wrote.  

�The in-state agent received a specific percentage 
of the premium for business placed by the out-of-
state producer, even though no work was 
involved, just a signature on a form.

�Every state used to have such a requirement, but 
all have now been repealed as unconstitutional.
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What is a Resident Agent 
Countersignature Requirement?



�A requirement that any insurance policy or 

surety bond must be countersigned by a 

LICENSED agent or producer, who is either a 

resident or non-resident in the state.

�Insurance policy and surety bond 

countersignature requirements are legal and 

proper, as long as they do not distinguish 

between licensed resident agents and 

licensed non-resident agents.
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What is a Licensed Agent 
Countersignature Requirement?



�Even though the resident agent countersignature (and 
signature) requirement for bonds has been repealed in 
each state, many state bid specifications and bond 
forms still retain the unconstitutional resident agent 
countersignature (and signature) requirement.

�Implementation of the law meant that the producer 
would have to share a portion of her premium with the 
resident agent.  

� NASBP members, as well as state and local agencies, 
sometimes confuse the unconstitutional resident agent 
countersignature/signature requirement with the 
proper licensed agent countersignature/signature 
requirement.
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Why Is the Countersignature Issue a 
Concern for NASBP Members?



�Resident agent countersignature laws were enacted in 

the early 20th century to give a favorable business 

environment to the “home team.”

�For instance, a Florida statute provided that resident 

agents were entitled to 50 percent of the commission 

for countersigning; and a Nevada statute provided that 

the resident agent split was 5 percent of the 

commission.

�Such laws were also intended to protect consumers, 

under the theory that resident agents would be more 

likely than non-resident agents to comply with local 

insurance laws and look after the interests of state 

citizens.
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A Short History of Resident Agent 
Countersignature Laws



�In the late 1990s, the law began to be challenged as 
needless protectionism that provided no consumer 
protection and, in fact, was anti-competitive, increasing 
the cost of insurance policies and bonds.

�Also, in the 1990s, technology made the resident 
agent countersignature laws a regulatory anachronism.

�In the early 2000s, the Council of Insurance Agents & 
Brokers (CIAB) made eradication of the resident agent 
countersignature laws a major priority.

� The CIAB successfully challenged many resident agent 
countersignature statutes.
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A Short History of Resident Agent 
Countersignature Laws (cont.)



�The first and most well-known such lawsuit is Council of 
Insurance Agents & Brokers v. Tom Gallagher, a 2003 
Florida federal district court case.

�The court struck down a Florida statute that 
impermissibly favored resident agents.

�The court observed that the only purpose of the resident 
agent countersignature requirement was to protect the 
financial interests of agents who reside in Florida.

�The court held that there was no rational basis for a 
distinction between Florida-licensed resident agents 
and Florida-licensed non-resident agents and declared 
the statute unconstitutional under the Privileges and 
Immunities Clause and Equal Protection Clause of the 
U.S. Constitution.

7

Lawsuit Challenging the Resident 
Agent Countersignature Laws 



�The court stated the general policy behind its 
decision to invalidate agent/producer residency 
requirements:
� This is one nation with one economy.  Each individual state 

retains its own sovereignty and its own ability to govern.  A 
state thus may require that persons seeking to engage in any 
particular form of economic activity—acting as an insurance 
agent, for example—demonstrate their competence to meet 
appropriate prerequisites to licensure.  But no state may 
build a fence at the border to keep out residents of other 
states or to keep them from competing for business within 
the state.  Thus nonresidents who meet the same standards 
that a state imposes on its own residents ordinarily may not 
be barred from plying their trade within the state.
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Lawsuit Challenging the Resident 
Agent Countersignature Laws 



�Following the successful lawsuit in Florida, 

successful lawsuits followed in other states.

�As of 2008, resident agent countersignature 

requirements had been eliminated in the 

United States, either through judicial 

decisions or legislative acts.

�Guam is the sole exception.  Apparently, the 

law has not been challenged in Guam; and it 

is unlikely that it could withstand such a 

challenge.
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Other Lawsuits and Legislation 



�If the resident agent countersignature 

requirement has been eliminated in every 

state, then why do some public agencies still 

include the requirement in bid packages?
� The requirement has been institutionalized in various bid 

packages and has never been deleted.

� Some of the architects who prepare bid packages for public 

agencies do not know that the requirement has been 

eliminated.

� Some of the public agencies get confused about the 

resident agent countersignature requirement and the 

licensed agent countersignature requirement.
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Why Do Some Public Agencies Still 
Mandate the Requirement?



�NASBP has released various educational articles 
(see, e.g., NASBP L-Drive/General 
Counsel/Articles-General/Countersignature Art.—
2013) explaining that countersignature/signature 
requirements are valid and enforceable but that 
resident agent countersignature/signature 
requirements violate the law.

�NASBP has sent a number of comment letters to 
public agencies explaining that resident agent 
countersignature requirements have been 
eliminated in the United States, either through 
state legislation or through judicial decisions. 
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What Can NASBP Do to Help?



�These public agencies often respond to the 
comment letters, thanking NASBP for the 
commentary and immediately changing the 
countersignature or signature requirement in 
their bid packages to specify a licensed agent 
requirement. 

�If you want NASBP’s assistance with a 
comment letter to an owner on this topic, 
please contact Larry LeClair at 
lleclair@nasbp.org or Martha Perkins at 
mperkins@nasbp.org.
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What Can NASBP Do to Help?



�Remember:
� Resident agent countersignature requirements are 

invalid.

� Licensed agent countersignature requirements are 

valid and enforceable.
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Final Thoughts


